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Ini. No* 9514 

By The Speaker (Council Member Velloftt), Cowsefl Members WHKams, Robfo, Fosco, 
Ogribcne»Osrkt, DeMarco* Mala ve-D&w, Duane, Helds, Fisher, Porter, Freed, Harrison, 
Henry, Leffler, Linares, McCabe, Povnum, Pgwtfl IV, Warden, Watidns, White, Stabile 
and tbe Public Advocate (Mr, Green); also Council Members Cruz, Lather, Marshall, 
Mkbds, Perea, Flnkett, Robinson and Spinner 

A LOCAL LAW 

To amend the administrative code of the dty of New York, In relation to prohibiting or 
restricting the advertisement and promotion of tobacco products to protect children. 

- ft It ja&ae l b y fe e Co t mca w fQlfaww i 

1 Section 1. Derivation tf legislative and intent The Council of the City 

2 of New York hereby finds that certain tobacco product manufacturers have admitted 

3 engaging in strategic <Mgned to advertise and promote tobacco products to minora and 

4 that such strategies undermine state and local tars prohibiting tilt f&U or distribution of 

$ tobacco products to minors, TbeCocncO further finds that the exposure cf minors to such 

6 tobacco product advertising and promotion may be constitutionally restricted through 

7 reasonable targeted limitations on the adverting of such products new schools and other 

• » 

6 locations where children tend to congregate, and. through a prohibition on the offering of 

9 promotions to persons under tbe age of eighteen. Thereby, the Connell intends to 

10 strengthen compliance with and enforcement of law prohibiting the sale or distribution of 

11 tobacco products to dnldrefl and to protect children against such Illegal sales. 

12 Although the rate of (molting among adults nationwide decreased by 50% between 

13 1971 and 1993, the federal Centers for Disease Control and Prevention have reported that 
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1 the rate of rooking noons &H high school students during the years IW through 1996 

2 Increased by over 26% and note jbtntb at Its highest rate since 1981. This dramatic 

3 Increase in teenage smoking h» occurred while as fifty stetes and the District Columbia 

l have had prohibitions In effect on die «Ie or cBstribmloq of cigarettes and oGiur tobacco 

5 products to minors md vfcBe all tobacco product taatmfscttnrs were pledged to adhere 

€ to a voluntary industry code prohibiting advtrtisctoMit of tobacco products that appeal to 

7 or influence mlnore. In New York City, under section 17-620 of the Administrative Code 

8 of the C3y of New York, section 1399«ec of the State Public HcxWt law and section 260.20 

9 of the State Penal Law, It is fUegal to sdltobsceo products to a minor. . 

10 It h&s oko beennported that pearly 9&% of aUitnokm begin to smoke prior to the 

it ege of 18 Wd that the averse child smoker starts daily smoking by the age of 14. Between 

1 2 1991 and 1996 the rate of smoking among Hispanic high school students nationwide 

13 reportedly increased by over 34% wbDe, during the same period, the rote c € smoking 

1 < among African-American high school students nationwide increased by over 48%; these 

15 rates of increased smoking ire the highest In a decade. In Saw York City, as reported by 

16 tfie Department of Consumer Affair*, 2$0 children begin to smoke every day. 

17 Similarly, a 1994 report by the United States Surgeon General containing data on 

18 the use of smokeless tobacco by minors reported that toe market for smokeless tobacco had 

19 shifted dramatically towird young people since 1970. That report sited school-based 

20 surveys conducted in 1991 which estimated that 19.2% Of ninth to twelfth grade boy* use 

21 smokeless tobacco. Among h^h ichool seniors who hod ever tried smokdeas tobacco, the 

22 report laid that 73% (fid so by the ninth grade. 
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1 A December 199S investigative report, prepared for the Splicer of the Council and 

2 the CWcfl^ Youth Service* Committee coocemlng the avaBabnity of beer and cigarettes 

3 to New York C3ty minors and cotitled B*sv Any<_ found, inter oik, that "cigarettes art 

4 widely accessible to minors throughout New York CHjrT that minors participating in the 

* 

5 bmsttgatioa 'Vutoenftiny purchased cigarettes b 79 percent of aB attempted cases;" and 

6 that "less than one oat of five stares asked minors who purchased cigarettes for proof of 

7 age." The Karr Access report died a 1992 Journal cf the American MedScal Association 

8 (JAMA) article entitled "Brand Logo Recognition by ChKdrat Aged_3 to 6 Years" which 

9 demonstrated that 30 percent of the three y ear elds and 91 percent of the sU year elds 

10 surveyed could correctly witch the Joe Camd cartoon trademark with Camel cigarettes. 

11 The Pay AeOw s Report also referred to a 1991 JAMA report entitled "RJR Nabisco'# 

12 Cartoon Came) Promotes Cemd Cigarette* to Children" which estimated tbit illegal sales 

13 of Camti cigarettes to minors rose from $6 miDkm per year before the advent of Joe Camel 

14 hi I9BS, to $476 million by the end of 1991, The J991 JAMA report concluded that cno- 

1 5 quarter of iE Camel sales id 1991 were to minors. 

16 In May 1996, the City Department of Consumer Affairs, joined by the Chair of the 

17 Council’s Youth Services Committee, announced the mutts of a rftywide enforcement 

18 program against tobacco product retaBttv who violated the law by sd&ng tobacco product# 

19 to minora. This ritywidc enforcement program, denoted Three Pufft and YoflYfrQgt, wa>, 

20 at least in part, motivated by the Couodl’s Bay ACBB B investigative report t&tuttfd 

21 above. Two hundred tobacco retailers were targeted by this enforcement program. One- 

22 year suspeaudww of thdr tobacco rutafier Kcenscs were imposed on seventeen retailers who 


iirxcfti i.sjtt m ;«7 , 7T"i , Jrt 
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1 illegally sold tobacco products to minors three times during the preceding two year*. 

2 Ninety-three of the retaQer* targeted for enforcement were found to be Illegally selling 

3 cigarettes to minors, tHrtj-one of the retailers targeted for enforcement were illegally 

4 selling toow cigarettes to minors and thirty-six of the retafler* targeted for enforcement had 

5 fancd to post die required sign Indicating that tobacco sales to minors art prohibited by 

6 tocallaw. 

7 A1991 JAMA study conducted that “cigarette advtrtidng encourages youth to smoke 

8 and should be banned.” In B 1994 report, the National Institute of Medicine stated that 

9 "the substantial convergent evidence that advertising and promotion Increase tobacco use 

10 by youths b impressive and. in the Committee's view, provides a strong basis for legal 

11 regulation." Similarly, a 1995 report by the federal Cotters for Disease Control and 

12 Prevention found that "dgaretto marketing practices appeared to be the moat Bkdy to 

13 account for [the] Increase In teen smoking Initiation rates.” 

14 The federal Department of Health and Human Services' Food and Drug 

15 Administration (FDA) recently reported that "lOn 1993, the tobacco Industry spent a load 

16 of $6.2 billion on the advertising, promotion and marketing of cigarettes and smokeless 

17 tobacco. Of that number, 3! percent ($1.9 bOBon) wm spent on advertising and 

16 promotional activities, 26 peremi ($1,6 billion) wu given to retailers in the form of cash 

19 allowance or retailer Stans to facilitate and enhance the sate of tobacco products, and. 

20 finally, 4} percent ($2,6 bWlon) was in the form of financial incentives (e.g, coupons, wnts 

21 off. buy ont/get one free, free samples) to consumer*." 

22 In announcing Its final rules on the advertising and protwtion of tobacco product*, 
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1 published In the Federal Register on August Z8,1996, the FDA commented upon the nexvi 

2 between advertising and promotion and who king among min ors- The FDA observed that 

3 "the Images typically associated with advertising and promotion convey the menage that 

4 tobacco on b a desirable, socially approved, safe tod healthful, and widely practiced 

5 behavior among young adults, whom children and youths want to emulate. As a- result, 

6 tobacco advertising and promotion undoubtedly contribute to the multiple and convergent 
« 

7 peychococUJ Influences that lead children and youths to begin wing these product* and 

* 

8 become addicted to them." In that same announcement on He final rules on advgtufog and 

9 promotion of tobacco products, the FDA discussed the Issue of federal preemption of state 

10 and local restrictions. The FDA apedffcaQy stated that ft “briteves the requirements it is 

11 qfo b Bi hfrtg In this final rule set an appropriate floor for regulation of youth access to 

12 tobacco products bat do not, as a policy matter, reflect a Judgment that more stringent 

13 State or local requirements arc Inappropriate.* 

14 On March 28, 1997, as part of a settlement agreement signed by the Attorneys 

15 General of 17 stales, including New York State, and Liggett & Myers Inc. and the Brooke 

16 Group, Ltd., cigarette manufacturers, the following statement was among those made by 

17 and on behalf of liggett* Myers: - tiggete acknowledges thatAetobacw tndustiyinaricets 

18 to 'ybuth*, vWch means those under 18 years of age,,,," 

19 In light of the foregoing evidence that cigarettes are advertised and promoted to 

20 minors and that smoking by minors continues to dramatically Increase despite laws banning 

21 the sale or distribution of tobacco products to minors, the Council of the CSty of New York 

22 finds and declares tb»l affirmative, reasonable and constitutionally permisslblt restriction* 
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on tobdcco product advertising and promotion ipay and must be enacted, 

TtKpiirp^rft^^iU^oiiUtoprontotceofprctnimtofthc^ortmoitiottcdU'n 
banning the sale or ttidribution of tobacco products to mfaort and to thereby protect young 
people. The Council k cogniiani of the necessity of acting within the protect!** afforded 
by the Sint Amendment to (be Drifted States Qomttaztion and has, therefore, rurrtwij 
tailored the scope and effect of this leghJstlon to impose reasonable time, place and manner 
reebiedom on tobacco advertising timed at or regularly seed by youth while not directly 
affecting advertising and promotions directed at adults. Indeod, the extensive testimony 
taieo it various Committee hearings prompted the Council to narrow the scope of the 
prohibition on tobacco product adrotfsormrts to ensurt that such adverdtements *r* 
restricted only In those locations closest to where children congregate, and that tobacco 

I 

product promotion* aroiM* {ton to ctrildreo bat are othervdsvfredyavaHable to the aduk 
population. 

It Is well trifled law* that the Rifst Amendment protect* commercial speech but to a 
lesser degree than the protection afforded other, "fully protected speech." In analyzing the 
constitutionality of commercial speech regulation, the United States Supreme Court 
prescribed a foor-prortg test In Central Jhjjg on Gas Afternic Corporation v.Pnhflc 


Sa?i » CotTim^on Of New York . 447 VS. 557 <15>80). 


t, which 


subsequent decisions have ratified and clarified, provides that government restrictions on 
commercial speech arc lawful where: (1) the commcreUl speech at tout concerns a lawful 
activity and h not mldeadlngj (2) the asserted governmental interest In restricting (he 
commercial speech Is substantial; (3) the restriction directly advances the governmental 


» nr**^Ai >* *«»!*, ia^v f*v* •'s-vt 
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Interest assarted; and (0 the restrictions are uot more olemfa than n^emry fo $erv* flat 

i 

gevci’iimtftte! htetjt, Hi* Utter twtt requirements involve a detemSuatiott that there U 
l reasonable “fit* between the guvenrawat's cadsand Pit means chosen to Accomplish these 
“*• TVmteg tf StiltUtiv. of New York T . Pmc. 49 ? MS. 4 d 9 , 4 W (IM); f§& 

*&*' 1MM State % fiftt feyadcartfoy ,Cta» US. 418 am. 

The restrictions w commercial speech contained In this Council legislation are 
penrfssJble under the Cmfra JHmlfiOn four-prong test. The connnerdal speech at Usue 
coneems a lawful activity md knot misleading, at least as It applies to contenting adults. 
The governmental Interest in restricting tbs commercial speech at fame b ooc grounded in 
the pre-existing prohibition on the sole end distribution of tobacco products to minors and 
is geared direct^ towards ooa ntwing the adverse impacts of an industry strategy admittedly 
directed el younger prospective smoker*. By restricting the locations for advertUtmenU 
dt&t are more Betty to be addressed to and most Betty to be teen by minors, spedfifcaBy 
to 1,600 feet from schools, <Md day care centers and (be like, wWk stHJ pertnHting tobacco 
product sellers to notify their customers that such products are available for purchase with 
a single tombstone advertisement which may bo written In aay language, this Council 
legislation tireedy advances the governmental Interest la enforcing die baa on the sale or 
distribution of tobacco products to minors. Similarly, by permitting tobacco product 
promotions to be offered and/or given to anyone of lawful age to purchase cigarette, this 
Council legislation restricts only promotions designed to Induce children to purchase 
cigarettes. Finally, as the restrictions In this Council legislation focus on modes and 
locations of communication that are most Kkety to have a direct impact upon minors, the 


mil irr-™v.. IIMik ,££T '2T "Van 
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restrictions contained in ttfc Council legislation strike a balance between the commercial 
interest in ftJBag tob»«o products to persons of laviftil age and the need to Emit 
inducements to Children who cannot lawfully purchase such product* blit are noftetbeltts 
doing to. Thus* the Council legislation k not more extensive than necessary to «rve the 
governmental interests averted herein. Other fonw of advertising Including newspapers, 
magazines, audio and video media, that are less likefy to have a tflrect impact <a minors, 
and all promotions directed to adults are not * fleeted by this Council kgjtlatioa. 
Moreover, street advertisements not within 1,000 feet of a school, dhQd day care center, 
youth center, amusement arcade or playground, which can readily reach an adult 
population, are not affected by this Council legislation. 


In Pom 


101 FJd 325 (4th Or. I9$5), the 


United States Court of Appeals far the Fourth Circuit upheld a Baltimore dty ordinance 
which prohibited advertising cigarettes in a publicly visible location against challenges 
groundtd in the Pkst Amendment to the United States Constitution and federal preemption. 
The court btid that the Baltimore city ortfinanoe is not preempted by the Federal Cigarette 
Labeling and Advertising Act, which prohibits local enactments baaed on smoking and 
.health with respect to cigarette adverting and promotion. The court reasoned that the 
ordinance "limit* only the location of signs that advertise cigarettes, but It does not address 
the content of such advertisements. The ordinance neither impose* a duty nor relieve* a 
burden on rigsrotte advertiser* based on smoking tod health. Moreover, the ordinance does 
not limit the ability of cigarette manufacturer* to advertise generally in the media." The 
court also deeded that the Baltimore ordinance is a permissible regulation under the 


» rr-w'Ai <1 ILV .i. l/“rt ■ • *W| 
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Q fl tal Hu dson four-prong tat Noting ti»*t “thr governmental interact asserted in this 
cast is to promote compliance with the state pcxWWtfoo of the sale cf cigarettes to ndnort. 1 * 
the court concluded tint "fbeCfty’i objective In reducing tfgaratte consumption by minors 
coji$titut« * substantial public Interest." The court further concluded that ’VftHe the fit 
between the Chy’s objective and the meant selected to achieve them may not be perfect, it 
nevertheless falls veil within the range tolerated by the Pint Amendment for the refutation 
Of commercial speech." 

The Council's kfbbtioa lit raise only Radis the location* vbre tobacco produet 
advertisements nay be placed. It addresses neither the location of advertising directed at 
adults nor the content thereof. As with the Baltimore cigarette ordinance, the Council’* 
legislation neither Imposes b duty on tobacco product manufacturers nor relieves » burden 
otherwise placed upon them related to smoking and health. 

Ruling on another city ordinance that doselj paraHeta this Council's IcgWaHon, on 
November 13, 1996, the United States Court of Appeals for the Fourth Circuit upheld 
against First Amendment attack legation enacted In the City of Baltimore prohibiting 
placement of stationary outdoor advertising of alcoholic beverages fat areas where it tu 
likely to be encountered by minors Pavc&ag to school or play. The Baltimore ordnance 
targeted individuals who could not legally purchase alcoh olic beverages. Tide Council’s 
legislation similarly targets minors who may not legally purchase cigarettes. Neither this 
legislation nor the Baltimore ordinance were directed toward or Intended to affect adults 
who may legally purchase cigarettes and alcoholic beverages respectively. Neither this 
legislation nor the Baltimore ordinance bam all outdoor advertising of cigarettes and 


nirr.*. 
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alcoholic beverages respectively. Instead, as <Kd the Baltimore ordinance, this legislation 
merely restrict* the time, place and manner of sod) advertisement*. 

62. TWe 27 of the administrative code of the dty of Nmv York liberchy amended 
bj adding thereto a new article seventeen-A, to follow article seventeen of aubchapter aevtn 
of Chapter one, to read as foDcrtr*: 

AKnOEU-A 

Yomtt rRoraenoN agap^t tobacco ApyamsiNO akp wt oMonoN act 

fi ff-S te.*. ^ettJflttfiu Thli ardcife shall be knggp a nd mav be dted aa the "Yoyft 


IgfeaHigJBtfiQSggEfc Ft)t the ptirpostf of thfy tytide. the following term* thall be 
defined Jj foPOTra; 

* \ smmBitjre*4<js8 w wy cnrio«d.fruaagL g^h^i m iH >t. can 


to.tiw pabltc, whose primary purpose is the operation of cob-operated Mmso titirt tievfcm 
yWrfnibe meartfng jf robchanfar three of chapter two of tide 20 of this code. 

b. "Child dav core cater’ 1 mean* »nv AIM care arrangemyrt. pabPc. 
private or parochial child care center, scW-npc chad ,«frre program, day ramayffibcflL 
kindergarten. plav tthofll fir other similar school or .gerrioc operating pnrsuant to 
authorization, license or permit of the cto cy rtate. 611 anyAriVtv that provide* child carr 
«eryfc« It defined Injection four hgttd rcd ten-n nf-lhe Kew York date aodal grvkffllaw. 
or <Sf> an? chHdjfaf an center a* defined In section three hundred nfaetv of the New 
York state JQrial ttrrice* law. The definition of "chEd day arc center.” applies whether 
or not care fa riven for compensation but does not Include child day care centers located 
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f (10) Any provision ef the administrative code, rotting resolution or other title or 

2 regulation relating to the placement, tire or display of outdoor signs except for those 

3 provisions contained In serai of chapter on* 

4 twenty•sereti of this code and article Keren <rf mhchiipfar rt»w rf chapter ^ nf ffrfr (Mr. 

» 

5 K The schedule of dill penalties contained In BitixEvidon a of eection 26-126.1 ct the 

6 administrative code of the dty of New Tori, as amended by local law number 65 of 19?7, 

7 is amended by adding thereto a new penalty to follow the penalty for violations of Motion 

8 27-118.1, to read as follow*! 

9 Minimum Maximum Minimum Maximum 

10 Section (Donors) (Doflart) (Dollars) (Dollars) 

11 27>3M,3fr?-6_30Q IM —IJX)0_ • 

12 fj. Subdivision a of section 26-126.2 of the administrative code of the dty of New \ork 

13 b amended to read as follows: 

14 826-126.2 B trtfromn cntal control board praecedfags; order to GttUty conedto. 

13 a. Except as otherwise provided to subdivisions e. f. i and ) of this section vrheoerer the 

16 corctndsdooer serves a notice of violation Such notice tfull indodc *n order which roquira 

17 the respondent to correct the condition constituting the violation and to file a certification 

16 with the department that the condition has been corrected. Such order shall require that 

19 the condition be corrected within thirty days from the date that the order is issued and that 

* 

20 certification of (he correction of the condition shall be filed wife the department In a 

21 manner and form withJn such further period of time is dull be established by rule or 

22 regulation of the department. 

23 W. Section 26-126.2 of fee administrative code of the city of New York is amended to add 
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1 the year 1992, If amended tn read w foOoWK 

2 d, Ccmmlsaoaef of finance may suspend or revoke licenses. The cpmmbtfooer of 

3 ffiuuce may suspend or moke [after a betrtogj a dgarette U«me (1) after a hearing . 

4 wbe«itver the commissioner find* that the holder Cnsrof bu failed to Comply with any of 

5 the protf&ntt of this chapter or any into or regulations of the bnrunUsloner of finance 

6 prescribed* adopted and promulgated under this chapter; or <2) in accordance wttb the 

7 rc^utrements of any other section of this code which authorizes the [commissioner of 

8 finance to fcJtpcnd] suspension or [revoke! revoeation of a dgaretto B«C». Upon 

9 suspending or revoking any cigarette license, the eommlssioacr of finance chill direct the 

10 holder thereof to Surrender to the commissioner of finance immediately an licenses or 

11 duplicates thtftuf Issued to such holder and the holder stud «Urr«ider promptly all such 

12 licenses to the commissioner of finance as directed. Before the commarfober of finance 

13 qKpmik or rwofctt a rfgaretfe license pursuant to paragraph (1) of tttfs suhdhfalon he or 

14 she shall notify (he holder and the holder shall be entitled to a hearing, if desired, if the 

15 holder, 'within ninety days from the date of such notification, or, if the commissioner of 

16 finance has crtabGdwxi a condfiatiwa procedure pursuant to faction 11-124 of the code and 

t * 

17 the taxpayer has requested a eondUatfon conference In accordance therewith, within ninety 

18 days from the mailing of a coocfllation decision or the date of the commbtfoacf*# 

19 confirmation of the dhpontinutnee of the condflatJon proceeding, both (l) serves a petition 

20 upon the wwumsdoner of finance and (2) film a petition with the tax appeals tribunal for 

21 a hearing, After such hearing, the coouafedoncr of finance, good cause appearing therefor, 

22 may suspend or moke* license. The cdcnn&sloner cf finance may, by regulation, provide 

23 for granting a similar hearing to ait appBcant who has been refused a Bcense by the 
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coauroevlQfter of finance, 

810. If any daw*, sentence, Item, paragraph or lection addedby this locml Uwshall be 
adjudged by any court of competent Jorisdictkm to be invalid, toeb Judgment fbaU not 
■ffeet, impair or Invsfldale the remainder thereof, bm shall teemtifaed fate operation fo 
the d»uw. sentence, Item, paragraph Or section thereof dSrtcfly Involved in the controversy 
in which such judgment stall have been rendered. 

811. Ihfc local law shall take effect ibdy day* after If stall have become a law._ 


12/4/97 

(1ST disc 12) 
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Proposed lot. No, 2-A. *■ 

&Mtw{U afey fd&Afp. 

By 'lilt Speaker (Council Member VaUone) and Council Members RoMes, Ffehcr, F«co, 
Ognlbene, Clarke, Crot, Malaye-Wlan, Duwt, Foster, Freed, Harrison, Heniy, Lather, 
Letter, Uwrat, M*«h»U,Mtehdf, flnkett, Pftvman, Roblnw*. $p%n«r, Stabifc, Warden, 
Wttttnx, White and the Public Advocate (Mr. Green) (by request Of the Mayor) 

A LOCAL LAW 

To amend local Uw number three for tins year 1W8 which prohibit# or rerfrfet# the • 
advertisement and promotion of tobacco product* to protect children, in relation to the 
effective date of such lobl Uw and to amend the bultdtog code to eliminate criminal 
poultice fCr violations of ««eh local law. 

Ik 1* eafltti by ifa ^amtiUiMcag 

Section I* Section 11 of local law number three for the year 1W8 b hereby amended 


to read as follow*; 


fill. This local lav shall take effect 


: after It 


shall have become a law. 


52. Section 26-248 of chapter one of title twenty-six of the adminbirartre code of 
the city of New York b amended by adding a new paragraph (0 to read as Mow* 


mfTi rTJTTinTWTT. 



fl flft of this titip, 

53, This heal law shall take effect Immediately. 


m £/ 1 *** — 
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